WITHOUT PREJUDICE

SUBJECT TO CONTRACT



COMPROMISE AGREEMENT

WITHOUT PREJUDICE

SUBJECT TO CONTRACT
THIS AGREEMENT is made on
DATE

BETWEEN
(1)
XXXXX UK LIMITED a company incorporated in England and Wales (registered no. 04159489) and having its registered office at  ADDRESS  (“the Employer”)

(2)
XXXXX XXXXXXX of  ZZZZZZ ZZZZZ ZZZZZZ (“the Employee”)

IT IS HEREBY AGREED as follows:

1. Definitions




In this agreement:

“Associated Company” 
means an undertaking which is a parent undertaking of the Company or a subsidiary undertaking of the Company or a subsidiary undertaking of that parent undertaking and for this purpose the expressions “undertaking”, “parent undertaking” and “subsidiary undertaking” shall have the meanings given to them in sections 258 and 259 of the Companies Act 1985;

 “the Effective Date”
means the date on which the Company receives an original hard copy of this agreement, duly signed by the Employee and a certificate in the form set out in Schedule 1 to this agreement, duly signed by the Employee’s Adviser;

“the Employee’s Adviser”
means the legal adviser referred to in clause 11(a);

“the Severance Payment”
means the payments to the Employee referred to in clause 5;

“the Termination Date”
means 4 April 2002.

2. Termination of Employment and office

2.1 The Employee’s employment with the Company terminated on the Termination Date.

2.2 The terms of this agreement will come into effect on the Effective Date.

2.3 The Employee's employment with the Company was terminated by the Company on the termination date and the Employee has no authority to hold himself out as having any continuing connection with the Company or any Associated Company.

2.4 The Employee confirms that he will resign with immediate effect from any office which he may hold as director or other officer of the Company or any Associated Company by completing and returning to XXXXXXXXXXXX  a letter in the form set out in Schedule 3.  The Employee undertakes not to present himself as or purport to be an employee  or other officer of the Company or any Associated Company.

3. Remuneration

3.1 The Company will pay to the Employee his salary up to and including DATE and the value of XX days’accrued but untaken holiday up to and including DATE through the Company payroll and will provide the Employee with his normal contractual benefits, if any, up to and including the Termination Date.  
3.2 As far as the Employee’s contractual benefits are concerned the following conditions shall apply:

(a) The Company will extend existing health insurance with XXXXX (which, for the avoidance of doubt includes travel insurance and cover for the Employee's spouse) and life assurance cover for the Employee until XXXXX.

(b)
The company will permit the use of the company car until DD/MM/YYYY All running and repair costs, tax, insurance and reasonable fuel costs (up to a maximum of £XXXX per MONTH excluding VAT) shall be the responsibility of the Company until DATE. The Employee shall be retained on the Company's fleet insurance until DATE. The Company shall reimburse the Employee within seven days of the above being incurred directly by him.  Any fines and penalties incurred in respect of the Car shall be the sole responsibility of the Employee.

(b) The Employee may retain the use of his mobile telephone until DATE when he shall return it to ZZZZZZZ ZZZZZ.  The Company shall continue to pay the reasonable call charges incurred by the Employee within the UK until  DATE

 (d)
Subject to clause 3.3 all other benefits (if any) will terminate with effect from the Termination Date and the Employee confirms that he has no claims in respect of the termination of these or any other benefits. 

3.3 Within 14 days of the Effective Date the Company shall pay the sum of £xxxxx directly into the Employee’s Standard Life money purchase pension scheme. The Company believes that this payment can be made free from the deduction of tax subject to any applicable Inland Revenue limits.

4. P45

The Employee’s P45 will be issued to the Employee prior to any payment being made to the Employee under the terms of this agreement.

5. Severance Payment

5.1 In consideration of the Employee agreeing to enter into and comply with the terms of this agreement, the Company agrees to pay to the Employee within seven days after the Effective Date the sum of £XXXXXXXX as compensation for the loss of the Employee’s employment and office subject to the Employee’s prior compliance with:

(a) his obligation under clause 7.1(a) 

(b) his obligation under clause 2.4
5.2 Provided that the Employee and his adviser duly sign this agreement and send the signed agreement to the Company or its solicitors by 1 pm UK time  on DD/MM/YYYY, the Employee will receive a further £ to be paid to him at the same time as the sum referred to in clause 5.1

6. Tax

6.1 The Severance Payment represents compensation for the termination of the Employee’s employment and as such does not represent contractual remuneration.

6.2 The first £30,000 of the Severance Payment will be paid to the Employee free of income tax and employee’s national insurance deductions (under the provisions of the Income and Corporation Taxes Act 1988 section 148).

6.3 The Company makes no warranty as to the taxable status of the Severance Payment and, accordingly, the Employee agrees that any income tax payable pursuant to the Severance Payment or the payment referred to in clause 3.3 and the value of the continuation benefits in clause 3.2 in excess of any income tax deducted at source by the Company is the Employee’s personal responsibility. The Employee agrees that he will submit all details of payments and benefits received by him under this Agreement to the Inland Revenue in the relevant tax return.
6.4 The Employee undertakes to indemnify and keep the Company indemnified against any tax or employee’s national insurance contributions which the Inland Revenue or any other competent authority recovers from the Company in respect of the Severance Payment the payment referred to in clause 3.3 and the value of any continuation of benefits set out in clause 3.2.

6.5 The Company will deduct income tax at the basic rate  from the balance in excess of £30,000 of the Severance Payment.

6.6 The Company will promptly notify the Employee of any claim or demand by the Inland Revenue or other competent authority in relation to tax or employer’s national insurance contributions which are said to be owing by the Employee and/or the Company and the Employee shall have 14 days from receipt of such notification in which to communicate any objection regarding such claim to the Inland Revenue before the Company makes payment of such claim.

6.7 The Company shall fully indemnify and keep indemnified the Employee against the demand for tax penalties and/or interest made against the Employee by reason of the Employer defaulting on its obligation to account to the Inland Revenue and/or the Inland Revenue National Insurance Contributions Office in respect of the deductions made under paragraph 6.5

7. Employee’s Obligations

7.1 The Employee acknowledges that any payment to which he is entitled under the terms of this agreement is consideration for and is payable subject to the Employee irrevocably undertaking to comply and complying with the following obligations:

(a) Return of company property

The Employee has returned to the Company on or before the Termination Date all property which has come into his possession, custody or control during the course of his employment with the Company which belongs to the Company or to any Associated Company or relates to its or their affairs including (but not limited to) details of contracts, projects, strategic plans, customers, suppliers, employees, contractors, terms and conditions of employment, staff meetings, board meetings and financial and accounting information including management accounts and any business plans or financial forecasts concerning the Company or any Associated Company and any other confidential information.  The Employee confirms that he will not retain copies of any such documents either in documentary or software form.

(b) Confidential Information

The Employee affirms that in consideration of the sum of £XXXX which shall have basic rate income tax deducted from it by the Company, he will continue to observe and comply both now and after the Termination Date with the duties of confidentiality set out in Schedule 5 of this agreement and his implied duties of confidentiality notwithstanding the termination of the his employment.  

(c) Health Warranty

The Employee warrants that he is not aware of any condition, symptom or circumstance arising from his employment with the Company that may result in the Company being liable to him for damages for personal injury.

7.2 The Employee agrees that if any breach or violation of any of the terms of sub-clause  7.1 occurs damages alone may not compensate for such breach or violation and that injunctive relief is reasonable and essential to safeguard the interests of the Company and that an injunction in addition to any other remedy may accordingly be obtained by the Company.  No waiver of any such breach or violation should be implied from the forbearance or failure by the Company to take action in respect of such breach or violation.

7.3 The Employee confirms that he fully understands the meaning and effect of the covenants given by him in this agreement and confirms that (having had the opportunity to take independent legal advice the provisions contained in sub-clauses 7.1 and 7.2 are fair and reasonable.

8. Employer’s Obligations

8.1 Reference

The Company will on request from a prospective employer of the Employee provide the prospective employer with a reference in the form set out in Schedule 2 to this agreement and will answer any related oral enquiries from third parties in a manner consistent with that reference.

8.2 Legal costs

In order to assist the Employee in taking independent legal advice in connection with this agreement, the Company will contribute up to a maximum of £XXX plus VAT towards the reasonable legal costs and expenses of the Employee’s Adviser.  Such payment shall be made directly to the Employee’s Adviser within 14 days of the Company receiving a proper VAT invoice addressed to the Employee from the Employee’s Adviser.

9. Announcements and Statements to Third Parties

9.1 Each of the Employee and the Company undertakes to the other that, except as provided for in clauses 8.1 and 9.2, neither shall make any announcement, statement or comment concerning the terms of this agreement and/or the payments the Company has agreed to make and shall not disclose the same to any person, firm or company except as required by law or the rules of any relevant regulatory authority or in communications with their professional or financial advisers.

9.2 The Company will circulate an announcement concerning the Employee’s departure in the terms of the draft attached at Schedule 4.

9.3 The Employee and the Company and its Associated Companies undertake that except as provided for in clauses 9.1 and 9.2 they will not make or publish, either directly or indirectly, and either expressly or implicitly, any disparaging remarks about, or adverse references about the other and, in the case of the Employee, such undertaking will extend to cover any disparaging remarks about or adverse references to any Associated Company and any employee, officer, former employee or agent of the Company and any Associated Company.

10. Settlement of Claims

10.1 The terms set out in this agreement have been agreed in full and final settlement of claims the Employee has or may have against the Company for unfair dismissal or breach of contract including, for the avoidance of doubt, any claim for notice monies.

10.2 The Company agrees to waive any claims against the Employee which it is aware of or ought to be aware of at the time of this agreement.  The Company warrants that at the date of this agreement it is not aware of any such claims.

10.3 It is further the intention of the Employee and the Company that the terms set out in this agreement have been agreed in full and final settlement of all or any claims, costs and expenses and any rights of action of any kind whatsoever that the Employee has or may have against the Company, any Associated Company and any of its or their officers, employees, former employees or agents arising directly or indirectly from the Employee’s employment by the Company, the Employee’s holding of any office and/or the termination of such employment or office under common law or statute including, without limitation, any claim or claims the Employee may have in respect of:

(a) a redundancy payment pursuant to section 135 of the Employment Rights Act 1996 (or otherwise pursuant to the Contract of Employment);

(b) equal pay;

(c) sex discrimination;

(d) race discrimination;

(e) disability discrimination;

(f) an unlawful deduction from wages;

(g) any breach of the Working Time Regulations 1998;

(h) any breach of the Employee’s rights in respect of accompaniment at disciplinary or grievance hearings;

(i) any breach of the Part Time Workers (Prevention of Less Favourable Treatment) Regulations 2000;

(j) any breach of the Maternity and Parental Leave etc Regulations 1999;

(k) harassment under section 3 Protection from Harassment Act 1977;

(l) dismissal or action short of dismissal taken by the Company on grounds related to the Employee’s union membership activities and/or other relevant statutory provisions,

provided always that this clause 10.2 shall not apply to any claims in respect of the Employee’s accrued pension entitlement, if any.

10.4 The Employee warrants that he has raised with the Company all claims and prospective claims referred to in clauses 10.1 and 10.2 above which he has or may have against the Company, any Associated Company or any of its or their officers, employees, former employees or agents and acknowledges that the Company enters into this agreement in reliance on the warranty given by the Employee in this clause 10.4.

10.5 The Employee warrants that the Employee has not already commenced a claim in the Employment Tribunal and, that if the Employee has commenced such a claim, that the claim will be immediately withdrawn and a letter from the Employment Tribunal confirming such a withdrawal will be provided to the Company.

11. Legal Advice

The Employee confirms that:

(a) the Employee has received independent legal advice before signing this agreement from XXXXX  of [ XXXX ZZZZ ZZZ                                      ], a solicitor who is qualified and authorised to provide such advice in accordance with sections 203(3) of the Employment Rights Act 1996, 77(4a) Sex Discrimination Act 1975, 72(4a) Race Relations Act 1976, 288(2b) Trade Union and Labour Relations (Consolidation) Act 1992, and 9(3) Disability Discrimination Act 1995, and Regulation 35 Working Time Regulations 1998 and Regulation 9 Part Time Workers (Prevention of Less Favorable Treatment) Regulations 2000 (“the Acts”) who has advised the Employee as to the terms and effect of this agreement and in particular its effect on the Employee’s ability to pursue the Employee’s rights before an Employment Tribunal; and

(b) the Employee has been advised by the Employee’s Adviser that at the time the Employee received the advice referred to in 11(a) above there was in force a contract of insurance or an indemnity provided for members of a profession or professional body covering the risk of a claim by the Employee’s in respect of the loss arising as a consequence of that advice; 

(c) this agreement is conditional upon the Employee’s Adviser completing the certificate set out in Schedule 1 to this agreement and the Employee’s Adviser returning a copy of this agreement to the Company or to the Company’s Adviser under cover of a letter or facsimile transmission written on the headed notepaper of the firm in which the Employee’s Adviser is a partner or is employed; and

(d) in all other respects the conditions regulating Compromise Agreements set out in the Acts have been satisfied in relation to this settlement.

12. Enforcement of the Compromise Agreement

12.1 The Employee and the Company confirm that they consider the provisions of this agreement to be valid, reasonable and enforceable.

12.2 The Employee and the Company further confirm that either may take action against the other to enforce the terms of this agreement.

12.3 The Employee and the Company acknowledge and agree that the clauses and sub-clauses of this agreement are severable and that if any clause or sub-clause or identifiable part is held to be invalid or unenforceable by any court of competent jurisdiction then such invalidity or unenforceability shall not affect the validity or enforceability of the agreement’s remaining clauses, sub-clauses, or parts of the agreement.

13. Contracts (Rights of Third Parties) Act 1999

13.1 Save as expressly provided in sub-clause 13.2, no term of this agreement is enforceable pursuant to the Contracts (Rights of Third Parties) Act 1999 by any person who is not a party to it.

13.2 Subject to the Contracts (Rights of Third Parties) Act 1999 and to the provisions of this agreement, clauses 7.1, 9.1, 9.3 and 10 may be enforced by:

(a) any officer, employee or agent of the Company in his or her own right;

(b) any Associated Company in its own right; and/or

(c) any officer, employee or agent of any Associated Company in his or her own right.

14. Without Prejudice

Notwithstanding that this agreement is marked “Without Prejudice” and “Subject to Contract”, it will become open and binding on the Effective Date.

15. Entire Agreement


This agreement sets out the entire agreement between the Company and the Employee and supersedes all prior discussions between the parties or their advisers and all statements, representations, terms and conditions, warranties, guarantees, proposals, communications and understandings whenever given and whether given orally or in writing.

16. Jurisdiction and Governing Law
This agreement shall be governed by English law and the Courts of England and Wales shall have exclusive jurisdiction to determine all disputes relating to this agreement.

Executed and delivered as a deed on the day and in the year first written above.

EXECUTED as a deed and 

DELIVERED by           


…………………………………         Dated……………………………………

The Employee

in the presence of:

SIGNED……………………………………
Dated……………………………………

SIGNED……………………………………
Dated……………………………………

 [                                           ]

duly authorised for and on behalf of the Company

in the presence of

SIGNED…………………………………….
Dated……………………………………

SCHEDULE 1

CERTIFICATION BY EMPLOYEE’S ADVISER

[To be typed on the headed notepaper of the Employee’s Adviser]

I, 

of 

certify as follows:

17. I am a solicitor of the Supreme Court of England and Wales holding a current practising certificate.

18. Before Mr XXXX XXXXXX  signed the agreement, I advised him of the effect of the terms and effect of the agreement and in particular upon its effect on his ability to pursue his rights before the Employment Tribunal.

19. At the time that I gave the advice referred to in paragraph 2 of this certificate, there was in force a contract of insurance or an indemnity provided for members of a profession or professional body covering the risk of a claim by XXXXX XXXXX in respect of loss arising as a consequence of that advice.

Signed: .....................................................

Dated:
..................................................... 

SCHEDULE 1
CONFIDENTIALITY OBLIGATION
1.1 The Employee acknowledges that in the ordinary course of his employment with the Company (“the Employment”) he was exposed to information about the Company’s business and that of any Associated Company and that of its or their suppliers and customers which amounts to a trade secret, is confidential or is commercially sensitive and which may not be readily available to others engaged in a similar business to that of the Company or any Associated Company or to the general public and which if disclosed may cause harm to the Company’s business or that of any Associated Company.

1.2 The Employee shall keep secret and shall not at any time after the termination of his Employment, for whatever reason, use communicate or reveal to any person for his own or another’s benefit, any secret or confidential information concerning the business, finances or organisation of the Company or any Associated Company, its or their systems, techniques or know-how or its or their suppliers or customers which shall have come to his knowledge during the course of his Employment.  The Employee shall also use his best endeavours to prevent the publication, disclosure or use of any such information.

1.3 For the purposes of this clause and by way of illustration and not limitation information will prima facie be secret and confidential if it is not in the public domain and relates to:

(a) raw materials;

(b) research and developments;

(c) formulae, formulations;

(d) methods of treatment, processing, manufacture or production, process and production controls including quality controls;

(e) suppliers and their production and delivery capabilities;

(f) customers and details of their particular requirements;

(g) costings, profit margins, discounts, rebates and other financial information;

(h) marketing strategies and tactics;

(i) current activities and current and future plans relating to all or any of development, production or sales including the timing of all or any such matters;

(j) the development of new products;

(k) production or design secrets; or

(l) technical design or specifications of the Company’s or any Associated Company’s products;

(m) pricing, credit policies, credit procedures, payment policies, payment procedures and systems for the same whether of the Company or any Associated Company or of any client customer supplier of the Company or any Associated Company.

1.4 The restrictions contained in this clause shall not apply to:

(a) any disclosure or use authorised by the board of the Company or as required by a court or tribunal of competent jurisdiction or as required by an appropriate regulatory authority; or

(b) any information which the Employee can demonstrate was known to him prior to the commencement of his Employment or is in the public domain otherwise than as a result of a breach of this clause or breach of an equivalent provision by any other employee of the Company.

WITHOUT PREJUDICE

SUBJECT TO CONTRACT

DATED                                                                                                                   2002
XXXXX UK LIMITED
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